Tesla Sales Go Online, But Landlords Have Binding Leases
Tesla announced that it would be closing most of its retail stores as a cost-saving measure.  Many of the employees working in the stores have been terminated, and the strategy was to save cash for the company.  Currently, the company has $3.7 billion in cash and $5 billion in accounts payable as well as $30 billion in long-term debt.  The plan to close stores seemed strategic, but there is no walking away from the types of commercial leases Tesla has for its stores.  Tesla's filings with the Securities Exchange Commission tell a more complete story, a story. Esther Fung, "Landlords to Tesla:  No Easy Out on Store Leases," Wall Street Journal, March 9-10, 20... Tesla's latest SEC filing discloses that the company has $1.6 billion in lease obligations, with $1.1 billion due before 2023.  
 
Getting out of commercial retail leases is a tall order because the large commercial retail landlords have developed air-tight leases over the years. Tesla has leased from some of the largest commercial retail landlords including Taubman Centers, Inc., Simon Property Group, Macerich Co., and Federal Realty Investment Trust. These types of landlords are in litigation with companies such as Starbucks and Kenneth Cole that have tried to walk away from their leases.  Tesla currently has 378 commercial retail leases. 
 
Getting out of a commercial retail lease is difficult without some form of penalty unless one of the following conditions is met:
 
· The vacancy rate in the center or mall has climbed and there is reduced customer traffic. With retailers such as J.C. Penney, Sears, Abercrombie & Fitch, Gap, and Victoria’s Secret pulling out of their leases, the traffic in many centers and malls could be down considerably. It is the landlord’s role in the lease contract to provide the customer traffic through tenant occupancy of spaces and promotion. A tenant can establish a way out of the lease through proof of reduced traffic. However, at least one of Tesla’s landlords has indicated that the company’s sales numbers have been good in the retail stores.
· The tenant has declared bankruptcy. Bankruptcy halts all collections and litigation related to nonpayment of creditors. Toys “R” Us, Charlotte Rousse, and other companies have ended up in Chapter 7 bankruptcy (liquidation). In that case, the landlord stands as an unsecured creditor of the company.
 
In early terminations of leases, the damages for the landlord would be lost rent, i.e., how long the property went without a tenant. Some leases provide for liquidated damages for early termination, which could be a flat-rate amount or could be a pro-rated amount based on the length of time left on the lease. Most mall leases run for 10 years. In some states (and some contracts), the landlord has a duty to mitigate damages from the tenant’s early termination by seeking substitute tenants, and the failure to make that effort can cost the landlord a part of the damages they would otherwise be entitled to receive. There can also be additional penalties, generally tied to the costs of the landlord’s efforts to lease the property, which can include everything from commissions owed to agents/brokers securing the tenants to the clean-up of the leased space.

Tesla’s experience illustrates how critical it is for managers to consider the legal issue when making strategic marketing and/or financial decisions. The real cost of the decision is not completely factored in without understanding the legal issues that result from a decision.
 
DISCUSSION STARTERS
Explain when a tenant can get out of a commercial retail lease.
Discuss the damages that Tesla might owe for early termination of its leases
